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EIGHTEENTH DAY. 

(Continued.) 

(Tuesday, August 18, 1931.) 

The House met at 9 o'clock a. m., 
and was called to order by Speaker 
Minor. 

IN COMMITTEE OF THE WHOLE 
HOUSE. 

(Mr. Minor in the chair.) 

On motion of Mr. Graves. the House, 
at 9 o'clock a. m., resolved itself into 
a Committee of the Whole House for 
the purpose of considering impeach­
ment charges against Judge J. B. 
Price. 

IN THE HOUSE. 

(Mr. Minor in the chair.) 

At 5:15 o'clock p. m., Mr. Minor, 
Chairman of the Committee of the 
Whole House, reported to the House 
that the Committee desired to rise, 
report progress, and ask leave of the 
House to sit again at 9 o'clock a. m. 
tomorrow. 

OPINION OF THE ATTORNEY 
GENERAL. 

The following opinion of the Attor­
ney General was ordered printed in 
the Journal: 
Constitutional Law-Impeachment­

Authority of House of Representa­
tives to Remain in Session for Im­
peachment Purposes at End of 
Thirty-day Called Session - Com­
pensation and Right to Hire Em­
ployes. 
1. Where the Legislature is called 

in Special Session by the Governor, 
the House may consider the impeach­
ment of a public official without 
submission by the Governor, impeach­
ment being a judicial function, and 
may continue said hearing beyond the 
thirty-day limitation contained in 
Section 40 of Article 3 of the Consti­
tution, that limitation referring sole­
ly to legislation. 

2. Members of the House are enti­
tled to compensation at the rate of 
ten dollars per diem for the duration 
of the hearing, so long as it, added to 
the Special Session, does not exceed 
120 days in length. 

3. The House, in exercising its ju­
dicial functions during an impeach­
ment hearing, is of necessity author­
ized to employ such help as may be 

necessary to the proper conduct of the 
proceedings. 

Construing: Constitution-Article 
15, Sections 1 and 2; Article 3, Sec­
tions 1, 24 and 40; Revised Civil Stat­
utes, 1925, Title 100; H. C. R. No. 6, 
Regular Session, Forty-second Legis­
lature; House bills Nos. 1 and 75, 
First Called Session, Forty-second 
Legislature. 

Offices of the Attorney General, 
Austin, Texas, August 17, 1931. 

Hon. Fred H. Minor, Speaker of the 
House of Representatives, Capitol 
Building, Austin, Texas. 

Dear Sir: Your inquiry of the 15th 
ir.;;tant addressed to Hon. James V. 
Allred, Attorney General, requesting 
an opinion of this department, has 
been received. The inquiry is in con­
nection with certain proceedings now 
under way in the House of Represent­
atives, as disclosed by the following 
statement of facts taken from your 
letter: 

"The House of Representatives is 
now sitting for the purpose of hear­
ing and considering charges of im­
peachment preferred against the Hon. 
J. B. Price, Judge of the Twenty-first 
Judicial District of Texas, which 
charges are shown on pages 551 to 
557, inclusive, of the House Journal 
under date of July 31st, 1931. 

"The resolution providing for the 
method and manner of conducting the 
investigation is set out at page 558 of 
the House Journal, and is in conform­
ity with the resolutions adopted in 
previous sessions of the Legislature 
relating to the hearing of impeach­
ment charges. 

"The right of the House of Repre­
sentatives to sit after the expiration 
of the thirty-day period of the First 
Called Session has been called in 
question, based upon Section. 40. of 
Article 3 of the State Consbtut1on, 
which reads as follows: 

"'Section 40. When the Legisla­
ture shall be convened in Special Ses­
sion, there shall be no legislation upon 
subjects other than those designated 
in the proclamation of the Governor 
calling such session or presented to 
them by the Governor; and no such 
session shall be of longer duration 
than thirty days.' 

"The First Called Session of the 
Legislature convened on July 14th, 
1931. On July 31st, the impeachment 
charges were preferred against Judge 
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Price, as above stated. The thirty­
day period expired at midnight of 
August 12th. The House Concurrent 
Resolution relating to adjournment 
provided that while the House would 
stand adjourned for legislative pur­
poses at midnight of August 12th, 
1931, it would continue to sit for the 
purpose of hearing the impeachment 
charges against Judge J. B. 'Price, 
which had heretofore been filed, 
whereupon the . House adjourned at 
midnight of August 12th so far as 
legislative matters were concerned, 
but adjourned until 9 o'clock a. m. of 
August 13th for the purpose of con­
tinuing the hearing of the impeach­
ment charges, which hearing was in 
reality begun on the afternoon of 
August 12th. The adjournment reso­
lution, as well as the motion for ad­
journment until the following day 
above , referred to, were unanimously 
adopted, and pursuant thereto, the 
House has continued to sit from day 
to day, and is now in session for the 
purposes above herein set out." 

Your first inquiry, based upon the 
foregoing statement of facts, reads 
as follows: 

"(1) Is the House of Representa­
tives authorized under the Constitu­
tion and laws to continue in session 
for the purpose of hearing the charges 
of impeachment now under considera­
tion after the expiration of the thirty­
day period in which the First Called 
Session of the Legislature sat for the 
consideration of legislative matters?" 

In reply to the above-quoted in­
quiry, we desire to call your attention 
to certain constitutional and statu­
tory provisions. Article 15 of the 
Constitution of the State of Texas 
deals with impeachment. Section 1 of 
said article reads as follows: 

"The power of impeachment shall 
be vested in the House of Representa­
tives." 

Section 2 of said article is as fol­
lows: 

"Impeachment of the Governor, 
Lieutenant Governor, Attorney Gen­
eral, Treasurer, Commissioner of the 
General Land Office, Comptroller and 
the Judges of the Supreme Court, 
Court of Appeals and district courts, 
shall be tried by the Senate." 

The power of impeachment given 
the House of Representatives under 
the above constitutional provisions is 
limited as to the officers who may be 

impeached, but is limited by no spe­
cific procedural provisions. 

Article 3 of the Constitution of 
Texas deals with the legislative de­
partment. Section 1 of that article 
provides that the "legislative power" 
of the State shall be vested in a Sen­
ate and a House of Representatives, 
which together are styled "The Legis­
lature of the State of Texas." In con­
trast, note that the provisions of Ar­
ticle 15 of the Constitution relate to 
"Impeachment" and vests said power, 
not in the Legislature, but in the 
House of Representatives. Section 40 
of Article 3, quoted above in your 
letter, deals with the exercise of legis­
lative power, and appears under that 
subhead of Article 3 (dealing with the 
legislative department) which treats 
of "proceedings." Be it noted that 
this refers to the proceedings of the 
legislative department of the State 
government, and in contrast note that 
Article 15, pertaining to impeach­
ments, sets no procedural limitations. 
Section 29 to 58, inclusive, of Article 
3 of the Constitution prescribe the 
proceedings, requirements, and lim­
itations on the exercise of the legis­
lative powers of the government by 
the legislative department. They have 
no application to the exercise of a 
judicial power, viz.: that of impeach­
ment by the House of Representa­
tives, which in impeachment matters 
sits as a judicial body. 

The leading case on this question 
is a Texas Supreme Court case, and 
though that decision has support in 
other jurisdictions, we have been able 
to find no decision to the contrary. 
We refer to Ferguson vs. Maddox, 
114 Texas 85, 263 S. W. 888, and quote 
as follows from page 891 of 263 S. W.: 

"The powers of the House and 
Senate in relation to impeachment 
exist at all times (italics ours). They 
may exercise these powers during a 
regular session. No one would ques­
tion this. Without doubt, they may 
exercise them during a special session, 
unless the Constitution itself forbids. 
It is insisted that such inhibition is 
contained in Article 3, Section 40. 
* * * This language (of this article) 
is significant and plain. It purposely 
and wisely imposes no limitation, save 
as to legislation. As neither house 
acts in a legislative capacity in mat­
ters of impeachment, this section im­
poses I\O limitation with relation 
thereto, and the broad power con­
ferred by Article 15 stands without 
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limit or qualifications as to the time under, has by legislation regulated to 
of its exercise. a certain extent the time of its ex­

ercise. 
"From the inception to the conclu- We deem the matter too well set-

sion of impeachment proceedings the tied in Texas to admit of further dis­
House and Senate, as to that matter, 
are not limited or restricted by legis- cussion. It is settled by the Consti­
lative session. • • • At the end of a tution, by statute and by judicial and 
legislative session the House does not departmental opinions. There is no 
cease to exist, and its power, so far dissenting voice; there can, in good 
as its proper participation in a pend- reason, be none. The impeaching 
ing impeachment proceeding is con- power is a judicial power, granted to 
cerned, is not affected, or the effect the House of Representatives for ex­
of what it has already properly done ercise in those enumerated cases 
impaired. where the influence or official posi-

tion of the accused is such that the 
"The fact that the impeachment ordinary processes of law would be 

trial may extend from one legislative ineffective to secure his removal. It 
session into another and cover parts is necessary for the preservation of 
of both is not material. The Consti- pure government and to preserve the 
tution creates the court; it does not equal balance of power between the 
prescribe for it any particular tenure, three co-equal departments of the gov­
or limit the time of its existence. By ernment. If it be said that this prac­
indubitable reason and logic it must tically unlimited power is subject to 
have power and authority to sit until abuse, the answer is that the same 
the full and complete accomplishment observation is true of all grants of 
of the purpose for which it was ere- power. Except in the post-war Re­
ated, limited, perhaps, by the tenure construction Period, this nation has 
of office of the persons composing it." witnessed far less usurpation of con-

The fo;regoing opinion is in full ac- stitutional power by its legislative 
cord with a former opinion of this than by its judicial bodies. In final 
department appearing at page 427 of analysis, the stability and constitu­
Orinions of the Attorney General, tional functioning of all governments 
1916-1918. That able opinion was depends not upon mere forms, but 
written by the Hon. Luther Nickels of upon the men who administer them. 
Dallas, then Assistant Attorney Gen- Our Constitution saw fit to grant this 
era! and later Judge of the Commis- broad power to the Legislature <le­
sion of Appeals. A like conclusion spite the fact that it was framed by 
was reached by the New York court the very men who had suffered most 
in People vs. Hayes, 143 N. Y. Supp. from governmental tyranny during 
325, a case arising out of the im- the trying Reconstruction Days. The 
peachment and removal from office of Constitutional Fathers saw the neces­
Governor Sulzer. The New York court sity of creating a governmental body 
used this language in that case: to act in impeachment matters suffi-

"It (the assembly) is the exclusive ciently strong and free from local in­
and final judge of the occasion or fluence to give on the one hand an 
time it shall select to impeach, and impartial trial, and on the other, to 
the acts of the Governor it may spec- adequately protect the public. 
ify as grounds for impeachment." In our opinion, and you are so ad-

vised, that whenever the Legislature 
See also Ex Parte Wolters, 144 S. meets in a regular or called session, 

W. 531, and 46 Corpus Juris· 1001. the House may consider any impeach-
Title 100 of the 1925 Revised Civil ment matter thereat, and after expi­

Statutes of Texas, mentioned by you ration of the legislative session, may 
in your letter, deals with removal of continue to hear the judicial matters 
public officers, and Articles 5161 and (Impeachments) then pending before 
5163 thereunder deal with impeach- it. When the Governor calls a special 
ment. Legislative authority is there session of the Legislature, he calls it 
found for the procedure now being to consider such legislative matters 
followed by the House. The articles . as he sees fit to submit and such judi­
mentioned were enacted in pursuance cial matters (Impeachments) as it 
of constitutional power. The Consti- sees fit to institute. The time for con­
tution having granted the impeach- sideration of the legislative matters 
ment power without restriction as to ends in thirty days; the time for con­
time, the Legislature, acting there- sidering an impeachment proceeding 
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then pending before the House ex­
pires only with the term for which 
that House is elected. The House 
may convene in regular session, called 
session, or in any of the modes set 
out in Article 5962, but once it enters 
into the consideration of a judicial 
matter, it sits without regard to the 
rules governing the legislative de­
partment and may continue its hear­
ing until it sees fit to adjourn. In 
this respect, its power is exclusive, 
complete, final and subject to no re­
view by any court or executive de­
partment. State of Oklahoma ex. rel. 
Trapp, Acting Governor vs. Cham­
bers, 220 Pac. 890, 30 A. L. R. 1144. 
Your first question is answered in the 
affirmative. 

Your second question reads as fol­
lows: 

"(2) Will the members of the House 
be entitled to receive the sum of ten 
dollars per day as compensation while 
sitting for the purpose of hearing 
such impeachment charges, and if so, 
will the Speaker of the House be au­
thorized to sign warrants therefor 
without further action of the House 
by resolution or otherwise providing 
for such compensation?" 

Section 24 of Article 3 of the Con­
stitution, as amended by proposal rat­
ified November 4, 1930, reads in part, 
as follows: 

"Members of the Legislature shall 
receive from the public Treasury a 
per diem of not exceeding $10.00 per 
day for the first 120 days of each 
session (italics ours) and after that 
not exceeding $5.00 per day for the 
remainder of the session * * * ." 

House concurrent resolution No. 6, 
Regular Session, Forty-second Legis­
lature, page 891, General Laws, For­
ty-second Legislature, fixes the pay 
of members of the Forty-second Leg­
islature at $10.00 per day for the first 
120 days of the session and thereafter 
at the rate of $5.00 per day for the 
remainder ·of the session. Article 
5962, R. C. S. 1925, reads in part as 
follows: 

"The members of the House and 
Senate, when either shall be sitting 
for impeachment purposes, and when 
not in session for legislative pur­
poses, shall receive the per diem fixed 
for members of the Legislature dur­
ing legislative sessions or out of the 
contingent funds of the respective 
houses, and the agents of the House 

or Senate * * * shall be paid as may 
be provided in the resolutions provid­
ing therefor out of said contingent 
funds." 

It is fundamental that the Legisla­
ture could not, by law, provide for 
payment of compensation at an im­
peachment sessions at a rate higher 
than that permitted by t)le Constitu­
tion for legislative sessions. The stat­
ute quoted fixed the pay at the rate 
of compensation allowed during. legis­
lative sessions. The constitutional pro­
vision and the resolution referred to 
fix thjs rate at $1.0.00 per day for the 
first 120 days of the session. This 
Department has previously held that 
the word "session" as used in the con­
stitutional prov1s10n mentioned is 
broad enough to include an impeach­
ment session of the House as well as 
a legislative session. Opinions of At­
torney General, 1924-26, p. 329. 

The expression "each session" as 
used in Section 24, of Article 3, of the 
Constitution means each and every 
session, including each special session. 
It does not limit the $10.00 compen­
sation to the first 120 days of an 
elective term during which the Legis­
lature may be in session. It applies 
to each separate session of each duly 
elected Legislature. Such was the 
uniform legislative interpretation of 
Article 3, Section 24, before amend­
ment, and since the same words are 
carried forward in the amended sec­
tion, the point is too well settled to 
be questioned now. Your letter of 
inquiry contains this statement: 

"No resolution has been passed, 
however (pertaining to this impeach­
ment hearing), providing for the com­
pensation of members of the House 
except a resolution passed during the 
early part of the Regular Session of 
the Forty-second Legislature, fixing 
the compensation at ten dollars per 
day." 

It follows from what was said in 
response to your first inquiry that 
your present hearing is a continua­
tion of the First Called Session of the 
Forty-second Legislature. The rate of 
compensation in this impeachment 
proceeding is fixed by the above­
quoted resolution, statute, and consti­
tutional provision. House bill No. 1 
of the First Called Session of the 
Forty-second Legislature makes an 
appropriation of $150,000 to pay the 
per diem and mileage. of the members 
and other expenses of the First Called 
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Session of the Forty-second Legisla-1 vided a resolution for the retention 
ture. House bill No. 75 of the First of. such employes as. the . Speaker 
Called Session of the Forty-second might deem necessary, mcludmg sten­
Legislature makes an additional ap- ographers, pages, portei:s and other 
propriation of $50,000 for the same employes, ;vho shall _rece1v~ the same 
purposes. You may continue to sign coi_npens~t10n for th~~r services ~s w~s 
warrants thereon for pay of the mem- pm? durmg t~e thnty-day per10d m 
hers so long as those two appropria- "'.h1ch ~he Leg1slatu~e sa~ for the con­
tions are not exhausted, since your s1d~rat1on of. legislative 1!1atters, 
present proceeding is a part (though which resolution was unammously 
a judicial, not a legislative part) of adopt~d by the House, and pursuant 
the First Called Session of the ~ort~- to which all n,;cessary employes have 
second Legislature. Attent10n 1s ch- been retamed. 
rected to those provisions of Ho_use The power of the House to sit dur­
bill No. 75, which expressly authorizes ing an impeachment hearing carries 
payment of per diem,. etc., of "post- with it, by necessary implication, the 
session" work of the First Cal.led Ses- power to employ such clerical help as 
sion of the Forty-second Legislature. mav be necessary for the effective 
While you are not now in a "post- and efficient conduct of the hearing. 
session," nevertheless the act ev1- Article 5962 expressly provides that 
dences an intent to pay for the pres- the House when sitting for impeach­
ent work. Once these two. appropn- ment purposes, may employ agents to 
ations are exhausted you will have no be paid as provided in resolutions of 
authonty to draw warrants nor the the House providing therefor out of 
House to make a f_urther ap- any appropriations then existing or 
propriation by resolution, e v e n thereafter to be made. The House 
with concurrence of the Senate, has express statutory authority, con­
for. the. appropr!ation ?f money is. a stitutionally granted, to reta_in em­
leg1slahve function which the Le1ps- ployes during the present hearing and 
lat1;1r'.' is now powerless to exercise. may pay them out of the appropr_ia­
Opm10ns of Attorney General, 1924- tions heretofore made by House bills 
25, p. 283. In the _ev~nt the afore- Nos. 1 and 75, passed during the leg­
mentioned appropr1at1ons are ex- islative session of the First Called 
hausted before the present proceed- Session of the Forty-second Legisla­
in_g ends, the me~bers of the House ture. The simple House resolution of 
will have valid claims for m_1le'.1ge and August 14 was not in any_ s~nse an 
per diem, based upon. pre-ex1stmg law, appropriation. The appropriation had 
for _payment of which a su_bsequent been previously n:iad.e. The House 
Le_g1~lature C<;JU!d make a valid appro- must express its will m some manner 
pnat10n. Opm10ns of Attorney Gen- in determining the number of em­
eral, 1924-26, p. 329. ployes necessary to be retained for 

the present hearin1;r It has d.one so 
by a simple resolution, passed m pur­
suance of express statutory authority. 
We answer your third question in the 
affirmative. 

Your third inquiry reads as follows: 
"(3) Under the conditions herein­

above set out. is the House ~ntitled 
to retain employes during the time it 
shall continue to sit for the purposes 
hereinabove set out at the same com­
pensation paid them during the thir­
ty-day period it sat for the considera­
tion of legislative matters, as pro­
vided for in the resolution herein­
above referred to, which was unani­
mously adopted by the House on Au­
gust 14th, 1931, providing for the re­
tention of such employes ?" 

Very truly yours, 

(Signed) R. W. YARBROUGH, 
Assistant Atto:.ney General. 

This opinion has been considered in 
conference, approved, and is now or­
dered recorded. 
(Signed) BRUCE W. BRYANT, 
Acting Attorney General of Texas. 

While we do not have a copy of the RECESS. 
resolution referred to, since it has not 
yet been printed in the Journal, we On motion of Mr. Johnson of Dim­
quote the following explanatory para- mit, the House, at 5:15 o'clock p. m., 
graph from your letter: I took recess to 9 o'clock a. m. tomor-

"On August 14th, the House pro- row. 


